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			Corruption, the Scourge of Humanity

			I have seen corruption boil and bubble

			Till it o’er-run the stew.

			—Shakespeare, Measure for Measure

			Corruption is apparently as old as the world; it goes back at least to when a society organized for the first time, creating public institutions as a means of survival. It is a worldwide, disastrous phenomenon. Corruption exists in the private sector but primarily involves government officials. It is multifaceted, and the equivalent terms are endless: red envelopes in China or brown envelopes in Angola, bakchich in the Arab world, matabiche in Central Africa, payola in the Philippines, propina in Latin America or pots-de-vin in France.

			Although corruption may be more noticeable in poor countries and dictatorships (often the same), it is not absent in rich countries and democracies. The cost of corruption is difficult to assess because it occurs between individuals in the greatest secrecy. According to the International Chamber of Commerce and other agencies, however, “Estimates show that the cost of corruption equals more than 5% of global GDP [gross domestic product] (US $2.6 trillion), with over US $1 trillion paid in bribes each year”; furthermore, “corruption adds up to 10% to the total cost of doing business globally, and up to 25% to the cost of procurement contracts in developing countries.”1 It costs Europe 120 billion euros a year or about 1 percent of economic output; China, 10 percent of its GDP per year; and Africa, roughly $150 billion a year.2 It is worth noting that Russian president Vladimir Putin “has been named corruption’s ‘person of the year’ for 2014 by an international group of investigative journalists” and that he “‘has been a finalist’ every year since the ‘award’ began!”3

			Of course, democracies are not immune to corruption. The dubious funding of political parties offers an example, but the rule of law and mature institutions are ramparts against systemic corruption. In contrast, corruption is more widespread in developing countries and those in transition—not because they are different from other nations but because the conditions are ripe. State institutions are weak; government policies or regulatory agencies contain loop-
holes that permit illegal activities; and institutions such as parliament, the judiciary, and civil society—including the press—that usually serve as safeguards are marginalized or themselves affected by corruption. Therefore, these countries are locked in a vicious circle of corruption. The Algerian Feddal Halim, deputy secretary-general of the National association de lutte contre la corruption (National Association in the Fight against Corruption), describes the Kafkaesque, nightmarish, vicious circle of corruption:

			Law 06-01 addressing the prevention of and fight against corruption was passed in a corrupt environment by the National People’s Assembly, which is a product of a corrupt political election. The assembly enacted only one law decriminalizing corruption and facilitating not only the corrupted and the corrupters but also the practice of corruption and the maintaining of corruptibility. Corruptibility is a mechanism for creating and enabling the widespread use of the corruption space. Let me explain: the administration managed to package and create a climate conducive to instilling a generalized guilty conscience, and since a corrupt person is never more at ease than in the presence of another corrupt individual, the best way to guard against honest people is to produce more corrupt ones.4

			Corruption has become a major problem. According to experts on the subject, systemic corruption becomes particularly prevalent in the absence of adequate legislative control, judicial or autonomous control bodies, media professionals, and representatives of independent civil society. Corruption cannot be defeated if civil liberties are not firmly guaranteed. This scourge of humanity should be fought globally because it is the enemy of security, development, progress, and peace. The United Nations Office on Drugs and Crime points out that “fighting corruption is a global concern. Corruption is found in both rich and poor countries, and evidence shows that it hurts poor people disproportionately. It contributes to instability and poverty and is a dominant factor driving fragile countries towards state failure.”5

			Good governance—one of the answers to systemic corruption—“recognizes the integrity, rights, and needs of everyone within the state. It offers a way of managing power and policy, while government serves as an instrument to do so.”6

			Rémy M. Mauduit, Editor
Air and Space Power Journal–Africa and Francophonie
Maxwell AFB, Alabama 

			*The views and opinions expressed or implied in this article are those of the author and should not be construed as carrying the official sanction of the Department of Defense, Air Force, Air Education and Training Command, Air University, or other agencies or departments of the US government.
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			Power, Security, and Justice in Postconflict Sierra Leone

			Paul Jackson, PhD*

			The international community established a Special Court for Sierra Leone (SCSL) in 2002. However, this article contends that relatively little political acceptance of justice as a peace-building mechanism has occurred and that the court consequently fails to fully address core justice issues and grievances that constituted key drivers of the conflict. The failure to establish or reform justice systems that Sierra Leoneans actually access—including district courts, chiefdom courts, and other local mechanisms—and the establishment of an entirely international court have led to a continuation of prewar political patterns in the countryside and the inability of the international community to address local justice issues.

			The article addresses the related matter of justice more broadly, beyond the transitional phase. The SCSL and the Truth and Reconciliation Commission (TRC) “dual track” approach was designed not only to be transitional but also to lead to a more just postwar settlement. The article argues that to a large degree, this has not happened. Furthermore, despite the short-term success of the transitional program in bringing a small number of perpetrators to justice very publicly, a failure to take into account local approaches to justice and the close relationship of power and justice at the local level has meant that justice remains somewhat elusive for many people across the country.

			The transitional justice mechanisms in Sierra Leone rested primarily on a bureaucratic-institutional model that has always been weak within Sierra Leone and, to a certain extent, has always been subjugated by a charismatic and patronage system with multiple, competing, and complementary political powers.1 The emphasis on legal-bureaucratic approaches clearly satisfied international authority but did not penetrate into the country through its lack of recognition of alternative sources of justice, their division into a “modern/traditional” dichotomy that relegated the traditional to the second tier of a hierarchy, and a disinclination to recognize the interrelated nature of power and justice in Sierra Leone.

			For most people, justice is not dispensed from formal, modern systems but from a dense network of institutions at the local level, which may or may not be codified or even visible. These institutions constantly change and are subject to a variety of controlling bodies that regulate the meaning and enforcement of common law. Indeed, even the formal institutions of local and magistrate courts draw on common law rather than state law in many of their cases, and this practice is open to interpretation and influence according to changing local customs. Different social structures exercise influence over justice processes and outcomes. These biases exist despite the public, national agreements, for example, to enforce human-rights legislation. Local power is at least partly exercised through the appointment to courts and through the role of elders within villages, many of whom are relatively old and male. As documented, this situation leads to institutional bias within the customary system, particularly against women and individuals classified as youths.

			Transitional Justice Mechanisms in Sierra Leone

			The SCSL was established through an agreement between the United Nations (UN) and the government of Sierra Leone with the aim of bringing to justice those who bore the most responsibility for the human-rights abuses perpetrated during the war. The latter included the leadership of all sides, particularly the Revolutionary United Front (RUF) and the Armed Forces Revolutionary Council as well as—and more controversially—the Civil Defense Forces. In addition, the court also tried Charles Taylor for crimes in Sierra Leone and still seeks a former leader, Johnny Paul Koroma. The court was explicitly created as a hybrid institution mixing domestic and international staff and approaches as part of a post-2000 expansion of international law into non-Western societies. Like its equivalents in East Timor and Cambodia, the special court was located in the country where the abuses happened and sought to meet the justice needs of local people as well as international legal standards.

			In targeting senior members of the armed groups, the SCSL not only wished to show impartiality in terms of which side stood trial but also resolved that senior leaders could not enjoy impunity when it came to international law. Notably, the court did not have a mandate to tackle wider issues within Sierra Leone and, perhaps more controversially, could not pursue those responsible for individual crimes carried out by rank-and-file members of the groups. In this regard, the SCSL has been relatively successful. Despite the fact that Sam Bockarie, Sam Hinga Norman, and Foday Sankoh all died during the process, they and the other senior actors have actually been prosecuted, convicted, and sentenced, sending a powerful signal to others. Undoubtedly, however, the failure to prosecute any but a very small number of leaders has created considerable disappointment within Sierra Leone.2

			Although the SCSL has been described as a “hybrid,” there are questions about how far the court made real concessions to the local social environment within which it operated. In particular, the Civil Defense Forces trial, as it was called, represents an important element of the transitional justice process since it put on trial a group of Kamajor fighters who operated on the side of the democratically elected government and against the RUF. Widespread belief held that the Kamajors, who gained their power from local hunting traditions, were impervious to bullets as a result of magic. Consequently, they were willing and able to defend their communities against the RUF and to support or reestablish civilian rule. At the same time, the Kamajor tradition, by its very nature, is violent, and several reports indicate that its members use terror techniques similar to those of the RUF.

			Against this socially embedded structure, the SCSL levelled an array of international law on child soldiers, atrocities, and belief systems that represented a failure to understand the context in which it was operating and a related inability to grasp the nature of the Sierra Leonean ideas of justice. At the same time, Tim Kelsall points out that the SCSL also did not recognize that the notion of superior responsibility was problematic in an organization like the Civil Defense Forces and that the witness statements used to convict those leaders were flawed since the witnesses gave evidence on a different basis than the expectations of the court.3 All of these issues damaged the legitimacy of transitional justice within Sierra Leone beyond Freetown.

			The SCSL was designed to enact retributive justice through trying “those who bear the greatest responsibility,” but the TRC sought to bring restorative justice to individuals and to the country as a whole. The TRC described its work as carrying out a “series of thematic, institutional and event-specific hearings in Freetown.”4 This process was supplemented by four days of public hearings and one day of closed hearings in each of the 12 district headquarters towns across the country. The hearings were intended to “cater for the needs of the victims” and to promote “social harmony and reconciliation.”5 The hearings consisted of witnesses, perpetrators, and victims all telling their stories to a panel of commissioners and a “leader of evidence.” The TRC did not specifically aim to gather new information since an earlier evidence-gathering phase had occurred; rather, it wished to allow for catharsis through storytelling and recognition that, hopefully, would facilitate wider societal healing.

			However, several scholars have pointed out that the TRC failed to provide what the local people wanted or needed.6 Even though the truth-telling aspects of the process had logic based on reconciliation between clear protagonists (e.g., Rwanda), its value is significantly reduced where the boundaries between the violent groups are less well defined and it becomes more difficult to determine “other” particular identities. As Gearoid Millar points out, the real issue in Sierra Leone is that the theory of how conflict resolution should work does not hold up in a situation in which clear identities are hard to find.7

			The basic assumptions of the TRC were similar to those in other TRC examples; that is, the conflict happened between groups that dehumanized each other through hatred and an in-group/out-group dichotomy.8 However, in Sierra Leone, very little clear demarcation and certainly no clear divisions existed along ethnic or religious lines, for example. Instead of a clearly delineated, structured conflict between two distinct protagonists, Sierra Leone was an evolving morass of different groups with unclear command structures and institutional organization, characterized partly by shifting alliances and changing loyalties and motivations.9

			Indeed, the TRC partly identified successive governance problems at the beginning of its own report: “While there were many factors, both internal and external, that explain the cause of the civil war, the Commission came to the conclusion that it was years of bad governance, endemic corruption and the denial of basic human rights that created the deplorable conditions that made the conflict inevitable.”10

			This situation led to a wave of opportunism as different, fragmented groups recruited disenfranchised and alienated youth. In other words, this was not a structures conflict that allowed a TRC to persuade one side to reconcile with another. In fairness, the TRC did not intend to do so, specifying that it wished to reconcile victims and perpetrators. The hearings were designed to create “a climate which fosters constructive interchange between victims and perpetrators” and to “promote healing and reconciliation and to prevent a repetition of the violence and abuses suffered.”11 However, the situation in Sierra Leone, partly because of its fluidity and partly because of sympathy with some of the young men within the RUF, did not generate significant hatred of perpetrators. In fact, similarly to Northern Uganda, it is striking how many people regard perpetrators as “our brothers” or “our children.”’12

			To What Extent Should Sierra Leone’s
Transitional Justice Processes Be Considered a Success?

			Regardless, the SCSL did achieve a number of firsts, including hearing cases of gender-based crimes and child soldiers as well as those involving responsibility for war crimes by individuals in leadership positions. Importantly, it was the first to receive the specific mandate to prosecute people who bore the most responsibility for serious crimes; the first to sit in the place where those crimes were committed; the first to be overseen by a management committee of independent member states; the first to provide some scope for the appointment of local officials; and the first to be funded voluntarily by member states of the UN. In legal terms, it also set a number of important precedents, including establishment of a principal defender to ensure a fair defense, an outreach office, and a Legacy Phase Working Group to assure a lasting legacy for the court. In addition, the SCSL was the first body to sit alongside a truth and reconciliation process. However, a number of areas regarding the success of the SCSL and its twin process, the TRC, remain open to question.

			Firstly, the Sierra Leone legal profession stayed away from the court, believing that its proceedings lacked legitimacy—a perception not helped by some early decisions. This attitude reflected a more general view arising from the establishment of the SCSL after the TRC. Specifically, many Sierra Leoneans felt excluded from the discussions about creation of the court. This top-down approach caused significant issues, and even the UN recognized its error when it tried to include Sierra Leonean actors late in the day. At the same time, concerns arose over the perceived privileging of the SCSL over the TRC, which resulted in a statement from a group of nongovernmental organizations requesting parity between the two.13 That is, the TRC was seen as having local legitimacy as a result of local consultation and active Sierra Leonean participation; moreover, it was less controversial than the special court.14

			Secondly, both the TRC and the SCSL have had differing impacts. The TRC is perceived to be quite broad, constructing a particular narrative of the conflict, whereas the SCSL is seen as far too narrow—partly a result of the UN’s insistence on efficiency. Toward this end, the SCSL has proven remarkably efficient in terms of its narrow mandate, resulting in fewer trials at lower cost and indictments issued within nine months. However, the trials themselves have been slower. Further, the fact that the SCSL model operates outside the usual constraints of the local legal system has had some advantages. Significant issues have arisen, not least of which is the idea that the SCSL has been “parachuted in” and is unrelated to the domestic legal system and that the extremely small number of people tried amounts to no more than a symbolic gesture, particularly if there is no real legacy within the justice system more broadly. Kelsall points out some real issues in establishing responsibility in organizations that lack clear command structures.15

			The TRC and the exercise in “truth telling” that comprised the core of the process had a different sort of effect. Extensive local research on the TRC by Rosalind Shaw and Millar shows clearly that the process itself was largely regarded as redundant by most Sierra Leoneans.16 Although the external imposition of a process was considered a cathartic experience for both individuals and society as a whole, clearly a deep misconception existed about what the process was supposed to achieve and the nature of justice expected from it. Millar points out that the impact and perception of the TRC depended very much on the initial expectations of the individual taking part.17 At its core, this depends on what constitutes restorative justice for an individual—telling one’s story is not necessarily restorative justice if the initial infringement has been social, economic, or cultural, or even all three. In other words, the effect of the TRC was limited by its dearth of engagement with local systems and perceptions of justice and redress.

			The impact of the TRC process was further limited by its attempt to seek out narratives that engaged with hatred or “othering” of specified groups within society. TRCs in Rwanda and South Africa, for example, worked partially because of the narratives to be written of oppression by a clearly identifiable group against another in an institutionalized conflict. Such was not the case in Sierra Leone, so the process of the TRC needed to change to adapt to the context of transitional justice—something it could not do.

			Thirdly are the issues concerning legitimacy. The TRC, for all its faults, enjoyed significant local support among both civil society groups and most of the political and professional class within Sierra Leone. Despite its limitations, the TRC report stands as a monumental effort of narrative reconstruction and assimilation of evidence. One may question its overall impact, but it was an invaluable research exercise that enjoyed support and legitimacy. However, as the TRC Act itself states, the commission was empowered to “seek assistance for traditional and religious leaders to facilitate its public sessions and in resolving local conflicts arising from past violations of abuses in support of healing and reconciliation.”18 Despite this recognition of the issue, the actual use of traditional justice actors in the process remained very weak throughout.19 The SCSL, though, was affected from its inception by the perception that it was an “international court” creating what the International Center for Transitional Justice labelled a “spaceship phenomenon,” whereby local people came to perceive the court as an interesting curiosity that had very little effect on their lives.20

			Fourthly, questions have arisen regarding fairness, specifically in relation to the standards of the defense counsel available. Within the court, defendants received an unusually high level of institutional support, to the extent that a report by the International Center for Transitional Justice identifies the level of support as higher than the usual provisions in other trials.21 Clearly, international justice demands performance of a certain standard of justice, but certainly the perception in Sierra Leone was that the defendants received special treatment in both their defense and the standards of accommodation they enjoyed while on trial, held to be better than that for most Sierra Leoneans.22

			The question of the TRC’s and SCSL’s success remains somewhat thorny. Even on its own criteria, the TRC failed to meet its own aims of reaching out to traditional justice mechanisms that dominate justice beyond Freetown. An inability to recognize that justice is essentially political in Sierra Leone meant that both the TRC and SCSL did not reach out as widely or as effectively as they desired. The SCSL remained largely an international court, detached from both the legal profession in Sierra Leone or most of the population, who were either unaware of or unconcerned with the very small number of cases dealt with. The success of the SCSL remains primarily in the efficiency of concluding a small number of cases in a cost-effective way, but even here analysis by Kelsall, among others, points to issues with understanding of culture, definitions of categories, reliability of witnesses, and the culpability of individuals in decentralized command and control mechanisms.23

			The TRC, on the other hand, represents a mechanism that raises differing views on the process. In particular, discussion has taken place about the scope of the TRC as a whole and whether the “truth” could be realized—or if reconciliation was a realistic goal in such a traumatized country.24 At the same time, several of the issues raised in criticism of the SCSL also occurred in relation to the TRC— specifically, whether or not witnesses told the truth at all, given the alien nature of the process through its adversarial approach, the lack of cross-referencing and cross examination, and the large number of people involved in the conflict who did not testify at all. Nevertheless, the report itself enjoys almost universal respect, standing as an impressive historical document in its own right and probably the definitive account of the war, despite its faults.

			At the same time, in some of its long-term goals, the TRC process fell short of its aims. In terms of addressing impunity, the commission had no power to compel the giving of evidence and was relatively unsuccessful in its attempt to generate a virtuous circle of confession and forgiveness. The closest it came to this objective was in recognition of what “our side” did during the war rather than individual culpability. Further, the TRC lacked any teeth and believed that for the perpetrators themselves to participate at all was sufficient “punishment”—a belief rather weakened by the fact that not many participated.

			One of the defining features of the TRC was the emphasis on victims and restorative justice, particularly through recognition of suffering through public hearings. However, this is a very Western cultural approach, and Kelsall, among others, criticizes it as too alien for many victims and too formal a mechanism.25 The lack of funding also meant that in many cases the expense of attending the TRC fell on the participant; thus, it actually cost people to give evidence. Coupled with the government’s disinclination to provide reparations for the testimony and a perceived lack of emphasis on victims, despite public promises, it is hardly surprising that the TRC is regarded with some cynicism among victims.26

			Cynicism and perceived failure are undoubtedly linked to the matter of the government’s inability to address underlying issues that led to war in the first place. Without structural reform and engagement with local processes and politics, one can hardly imagine how longer-term reconciliation can take place. The TRC was supposed to lead to reconciliation through the perpetrators recognizing and confessing their crimes and the community then forgiving them, but without support packages, training, employment, and a change in the political systems of inclusion and exclusion, there is no real foundation for reconciliation. At the same time, the Sierra Leone war was relatively unstructured in that no clear institutional boundaries existed and several changes of side occurred during the conflict. In some places, it took the form of a generational convulsion or an agrarian slave revolt and certainly a revolt against authority in the countryside, where the role of the chiefs and local political systems became central.27

			The Truth and Reconciliation Commission, the
Special Court for Sierra Leone, and Justice in Sierra Leone

			One little-discussed question asks how much the TRC and SCSL have affected justice more broadly in Sierra Leone. Clearly, this point is critical if there is to be a lasting legacy. However, very little linkage existed, and in fact the postwar interventions were dominated by reestablishing security through disbanding the RUF, forming a new military, and reconstructing the Sierra Leone Police.28 One of the unintended consequences of a focus on policing was that reforms of other institutions forming part of the justice sector moved forward more slowly. This lag in the development of justice alongside security has been characteristic of the reform process right from local courts, formal legal systems, and prisons to ministerial development. Even by 2008, the police themselves were regularly commenting that weaker capacity across justice institutions was undermining effectiveness through an inability to process cases.29

			Although some development of the justice system has taken place at a relatively late stage in the postconflict reform process, the capacity to use these courts had not necessarily developed.30 The legacy of a failing justice system that had built up over several years was still being felt in Sierra Leone as late as 2008. In particular, the system faces a huge backlog of cases—including those awaiting trial, imprisonment, or enforcement decisions—poor record keeping, and insufficient space in prisons.

			In common with many countries, Sierra Leone also has issues in incorporating traditional systems within the justice system as a whole. It is clear that the traditional system, operated by paramount and section chiefs, offers access to many more people than the formal state system. The traditional system has been seen as part of the justice sector reform supported by donors at least partly because the formal system does not reach into the countryside.31 Local citizens have made limited use of traditional systems in Sierra Leone to affect reconciliation and peace building within local communities although the extent of this usage remains underresearched.32

			In hindsight, it is easy to criticize the lack of progress in justice reform, but one should recognize that the justice sector had been subject to a very long decline. Reconstructing a legal system takes time and investment. By 2008 the Sierra Leone Bar Association included approximately 200 members, virtually all of whom reside in Freetown, thus leaving access to justice extremely difficult for those who live in the countryside. Given the fact that the RUF may be considered a rural-based organization, the lack of justice in the countryside must be seen as extremely risky in a fragile country and a very real threat to any process of reconciliation.33

			Moreover, prior to the emergence of the Justice Sector Development Programme, which started in 2005, the Ministry of Internal Affairs, responsible for governing the justice sector, had received no assistance. This omission has had implications in terms of a lack of representation for the police and justice sector at the ministerial level, access to government resources for justice in general, and leadership for the justice sector as a whole. In conjunction with the decentralization process, this situation produces considerable variation in interpretation of customary law at the local level, with lack of coherent and effective central oversight. A broad and detailed consultation at the village level carried out by the Department for International Development concluded that the populace had a general desire for better governance rather than abolition of the chiefdom system.34

			Local support for the chieftancy might be surprising, given its role as a key element in driving the population into conflict by enhancing its economic, social, and political alienation.35 The rule of a rural, male gerontocracy in the countryside, complete with degraded and corrupt links to elements of the state and particularly to the diamond trade in diamond-bearing areas, meant that the chiefdom system had been in decline for a long time before the war eventually destroyed large parts of it. It was not an accident that the first target sought out by RUF fighters during the war, in almost every case, was the chief, closely followed by the district officer. One should also note that reconciliation relies on similar systems at a local level, creating a whole series of political biases and issues over access and accountability.

			The reality of local justice for most people in Sierra Leone is not a bifurcated system with two mutually exclusive and antagonistic systems (formal versus informal) but a hybrid consisting of a number of differing choices with a wide variety of differing possible outcomes. This fact is reinforced not only by the apparent contradiction of having a “modern” government system coexisting with a “traditional” one, but also by the willingness of local people to exercise a preference for the lowest possible level of justice (i.e., the most local to them) and to  “shop around” for the desired forum for any given situation.36 

			The reality of justice is that of shades of gray rather than a sharp division between “formal” or “informal” exist, with the District Magistrates’ Court at the formal, state end of a spectrum and the informal family elements at the other. The government of Sierra Leone itself estimates that around 70 percent of people in the country cannot access the formal state system and rely on the customary system through the local courts or informal mechanisms at the local level (such as talking to the chief) that remain undocumented.37 Again, this means that reconciliation at a local level frequently relies on former combatants being subject to the rule of a chief who may be related to a victim of those combatants and who also might use the court as a source of power rather than a source of justice.

			For example, during the consultations on the draft Local Courts Act in 2006, one paramount chief directly equated justice with power by stating that “if you take the authority of the local courts away from the Paramount Chiefs, they won’t have any power.”38 In some chiefdoms, the close alliance among the local council chief administrator, the chief, and senior councillors means that the magistrates and local courts can be placed under significant pressure to bring about particular outcomes, usually in favor of the family or interests of the local political elite.39

			Powerlessness and Access to Justice

			The previous section outlined the nature of political power and pointed to the close link between local political power and justice, which becomes clear when we examine the lack of access to justice of specific groups within society. Urban areas may offer an option of a formal justice mechanism, usually a magistrates’ court or an appeal court, but in rural areas most of the population relies on access to local courts, presided over by a board appointed by the paramount chief, leaving the chiefdom as the only real actor “beyond the tarmac road.”40 The local courts mainly investigate and make judgements based on customary law, and chiefs have the power to set bylaws in conjunction with predominantly male elders. Consequently, citizens do not necessarily know the bylaws that apply to them or realize that they may contravene human rights.41 At the same time, a poor person has little chance of bringing a successful case against a chief or a member of a chief’s family.

			One additional factor is the continuing importance of kin groupings to rural society. Chiefs themselves are constrained by ruling family and kin linkages as well as traditions within the rural hierarchy.42 Family history is frequently taken into account in selecting people for formal positions, so descendants of chiefs are more likely to gain positions of influence than are relative newcomers. Kinship also has the effect of restricting power to a particular ethnic group—the indigenes—or the original founders. Because chiefdom and kinship are so tied to the land, legitimacy is usually linked to the length of time that a particular family has occupied a piece of land.

			This practice places certain groups of people in an increasingly powerless position. Non-indigene (stranger) women and youth are in particularly vulnerable positions with almost no representation and no power to influence decisions in local courts. Paramount chiefs are frequently cited as hearing cases when they have no mandate to do so, and individuals who oppose the chief are likely to be ostracized from the community.43 Young men are expected to obey their elders while (male) elders wield power in families, social groupings, and justice forums like the courts. “Youth” in Sierra Leone, as elsewhere, is a social category, having more to do with social status, belonging, and kinship relations than with age.44

			Women have also been marginalized by the customary system of justice although this pattern varies between the north and south of the country.45 The customary system tends to govern domestic issues that concern many women while women also face higher barriers to entry to the formal sector in terms of financial and social issues. The management of domestic affairs, dominated by men, is institutionally biased against women and frequently violates their constitutional and human rights. Many of these practices continue within the customary system despite the introduction of human-rights legislation, including women having the status of “minors” in many local courts.46 Research within the chiefdoms in 2002 revealed comments from women that expressed pleasure at being asked their opinion because they “are not considered worthy of taking any challenging responsibility other than cooking and nursing children.”47 The same report goes on to note that the following were all rigorously supported by local courts: polygyny (one man with several conjugal relationships), leviratic marriage (inheriting a brother’s wife), collecting “marriage tax” while girls were still at school, hearing serious rape cases in local courts rather than district courts (and therefore treating them as minor cases), and patrilineal inheritance.48

			Conclusions:
The Impact of the Truth and Reconciliation
Commission and the Special Court for Sierra Leone

			The TRC did realize some outreach, but it is also clear that there has been very little penetration of the underlying justice systems that face most people in the countryside. Insufficient funding for the TRC, poor sensitization across the countryside, and even significant gaps in geographical coverage added to a significant shortfall in terms of the methods used by the TRC. In particular, in a country where many people had nothing and where a campaign partly relied on amputations that robbed families of breadwinners, justice meant getting some form of compensation. Storytelling came in a poor second to many, especially when it was not always clear who was to blame.

			The SCSL, though, had an even narrower remit than the TRC and arguably has been more problematic in terms of impact beyond Freetown. In keeping with the TRC, a strong demand for some form of reparation has always existed, even though it is acknowledged that this was not in the remit of the court. This fact led many individuals to question the value of the court and the perceived distance between international versions of justice and local ideas of what constituted justice. The situation was further exacerbated by the location of the court in Freetown and its lack of effective outreach, including that to local organizations such as the Amputee Association, which actually threatened to boycott the court over reparations. Undoubtedly, this has limited the impact of the SCSL within the country itself.

			The limitations can also be perceived in terms of something that court has done well but has seen limited application in the broader justice system—specifically, the position of women and gender crime as a significant element of war.49 Consequently, significant work has occurred internationally in terms of recognizing sexual and gender-based violence, as well as humanitarian law and witness protection as an element thereof. Given the nature of the local justice system, however, one has to ask why the court and the institutions around it did not try to transfer some of those approaches to the broader justice mechanisms as part of its legacy.

			Importantly, the local legal community has largely shunned the court, and the bar association has provided very mixed views about its effectiveness since the supposed “hybridity” of the court proved a bit less hybrid than it expected. The bar association itself expected that as many as half the posts in the court would go to local professional staff; in reality, virtually no Sierra Leonean lawyers are working in the court, and all of the major roles have been taken by international staff. In fact the SCSL statute says that three Sierra Leonean judges should be in the trial and appellate courts. The government of Sierra Leone then changed this wording to “nominees of the government,” resulting in the appointment of one Sierra Leonean judge, another who had been lecturing in the United States since the 1980s, and an Australian. This early disappointment was then followed by work in a severely dysfunctional and underresourced legal system beyond the court, fuelling a perception that long-term justice was not really what the court was interested in. Further, many of the elite in Freetown feel that “this is not how we do things in Africa” and that individual guilt is not a traditional way to deal with the justice issues. For example, the case of Sam Hinga Norman and the Civil Defense Forces, outlined above, was a serious miscalculation that has led significant groups within the country to view the court as an entirely external imposition with little to do with local justice.50 For many people in the countryside, Norman was a hero, not a criminal, and support for him in the south was so strong that it became part of the political cause of senior politicians like Charles Margai, himself a defense counsel before the court.

			So where does that leave an analysis of the SCSL and the TRC? This article has outlined some of the core issues with both bodies and then put them into the broader context of justice in Sierra Leone. The study shows that the legacy of the both the TRC and the SCSL remains extremely weak. The real question is why?

			Firstly, a number of technical issues indicate why lack of impact might be the case. Take for instance an issue about funding for the SCSL and the TRC, to the extent that many members of the court, for example, were accused of spending more time trying to raise money than doing anything else.51 The TRC also suffered from financial shortfalls that clearly limited its ability to reach all parts of the country and spend enough time gathering testimony. Despite the excellence of the final report, it remains flawed due to the lack of coverage and the nature of the evidence. At the same time, the absence of any reach into local justice systems effectively means that the customary systems play almost no part in reconciliation efforts.

			Secondly, the nature of intervention is necessarily “international,” and the SCSL in particular exhibited some of the weaknesses of this approach, privileging international staff over local staff, applying international rules to local problems, and appearing to apply justice to persons regarded as local heroes. A complete failure to establish any meaningful links with the local judiciary, let alone with any broader justice mechanisms in the country, has severely limited the legacy of the court itself.

			Even the TRC, which had a mandate to engage with these broader groups, in many ways failed because the mechanisms used were based on a series of misconceptions of justice (see below). Furthermore, tensions existed between the two that unusually coexisted. Since both had funding problems and some degree of overlap, they competed for the same staff. Moreover, the TRC was undoubtedly hampered by the perception that if someone gave testimony, then that person was also in danger of being dragged before the SCSL.

			Thirdly, the nature of justice in Sierra Leone is not the same as perceptions of justice internationally—at least in terms of how justice is performed. In particular, Kelsall addresses these failings as representing a “politics of culture”—specifically, around the guilt or otherwise of individuals as perpetrators, whereas local traditions would not seek individual guilt; around the role played by child soldiers in a culture where the age of participating in hunter groups, for example, remains very young; and around significant questions about the nature of a “witness” in Sierra Leone and what that actually means.52 Expectations of payment for testifying at the TRC and the validity of some witnesses’ statements at the SCSL raise issues concerning how well such mechanisms can reach “the truth.”

			All of these matters relate to both the TRC and SCSL. In an area where the TRC should have performed well—violence against women and children—issues arose with the sensitivity of the process, specifically requiring the victims to testify.53 The experience of local methods of reconciliation did not call for children to testify and offered a form of “cleansing” and reacceptance into the community that the TRC did not.54 Perhaps the most telling finding with regard to women was that the SCSL has had an enormous effect on recognition of the crime of sexual violence within international law while the actual justice available to many local women remains somewhat opaque.

			Lastly, one needs to reflect on the meaning of hybridity with respect to the SCSL in particular. Specifically, hybridity has to be more than employing a couple of local people. The failure of both the TRC and the SCSL to leave a lasting legacy on the domestic justice system, thus preventing meaningful reconciliation over time, amounted to a wasted opportunity. The inability to actually develop a hybrid mechanism whereby an international system could interact with the dense network of local institutions that offer justice in Sierra Leone means that the international effort remains something of a “spaceship” intervention.

			International legal interventions face difficult choices. Local institutions are greatly flawed, but so are the formal legal frameworks and institutions in countries like Sierra Leone. Interventions confront a balance of how to interact with flawed local systems used by people. This article contends that the SCSL and TRC in many ways missed opportunities to engage with these systems to make them more representative and less political in a local sense. Selecting the “spaceship” model or leaving local justice systems to deal with the issue is not a hard choice. The spaceship model severely limits impact—and, therefore, reconciliation—whereas the version of reconciliation offered by local systems is related to the preservation of a social hierarchy that benefits some at the expense of others. Where both exist, one can carry out successful intervention in enabling those seeking justice to access beneficial choices for them.

			For international justice mechanisms like the SCSL and the TRC, this means that they must be properly resourced, flexible enough to deal with local mechanisms, properly explained to the local population, sensitive to needs and local customs, and able to involve local people within them. The experience of Sierra Leone comes very close to a mixture of poor financing and misunderstanding (the TRC) and a parachuted-in court of foreigners “doing justice” to a small group of Sierra Leoneans.
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			The Erosion of Noncombatant Immunity in Asymmetric War

			James Turner Johnson, PhD*

			The protection of noncombatants from direct, intended harm during armed conflicts is recognized as of major importance in both the law of armed conflict and moral thinking about war. Indeed, it has been a particularly distinctive feature of both the law and moral discourse on war since World War II, occupying a place of major importance in both. Asymmetric warfare, though, poses significant challenges to the effort to protect noncombatants in the way of war. In such warfare, recognizing noncombatants is not always clear, and each party to the conflict may have a different conception, up to and including denial that the enemy has any noncombatants. Moreover, the very definition of asymmetric warfare indicates that the means available and employed by each party in the conflict are different in character, so different standards may apply to the weapons used by each and to their targets. Another issue is accountability. Violations of noncombatant immunity may be punished as a war crime, but the irregular nature of the forces on one side in asymmetric warfare makes investigation and prosecution of suspected crimes extremely difficult. Consequently, soldiers in the regular force may be held to a higher standard than those in the force opposing them. This article explores issues posed by asymmetric war and irregular warfare more generally to the protection of noncombatant immunity, arguing that both the law and moral discourse need to adapt to meet these problems.

			Historical Background

			War is inherently destructive of lives, property, and the fabric of ordinary life. For some people, this fact is ample reason to abolish war. A considerable body of literature making this argument reaches from Erasmus’s Dulce bellum inexpertis (War is sweet to them that know it not) through literary and historical works reacting to the loss of life in World War I to antinuclear books like Jonathan Schell’s The Fate of the Earth.1 For other people, however, like the various kinds of advocates for total war throughout history, this inherent destructiveness is a virtue to be amplified in the entire subjugation or even elimination of the enemy. In contrast to both of these positions, all the major cultures of the world have produced moral and legal traditions as well as other institutional structures that undertake to restrain the destructiveness of war.

			In the just war tradition as it developed in the medieval West, canon law between the late tenth and thirteenth centuries identified certain classes of people who should not have war made against them (i.e., not subject to direct, intentional attack): the clergy, members of religious orders, pilgrims on the road, women, children, the aged, the physically and mentally infirm, peasants on the land, townspeople, and innocent travelers, as well as their property. The reasoning here was straightforward. These classes of people do not normally take part in war and so should not have war made against them. If any individuals from any of these classes should engage in the war or give direct support to it in any way, then they forfeit their immunity.2 In the period of the Hundred Years’ War (midfourteenth through midfifteenth centuries), the chivalric code was absorbed into the developing tradition on just war, naming the same categories of people as noncombatants but adding provisions specifically concerning combatants. Knights taken prisoner in combat should not be killed but might be held as prisoners for ransom or released on parole (if they promised not to engage in the fighting for the duration of the war). Any nonknights serving in the enemy army, though, might be killed. This latter provision was actually an effort aimed at mitigation of war by limiting it to men of the knightly class, those properly socialized in how to fight and in whom they should properly fight.

			In the modern period, the restraints on war defined in just war tradition provided the basis for the development of codes of military discipline and for a conception of customary rules for warfare—“the laws and customs of war.” These in turn laid the foundation on which positive international law on war began to develop in the latter part of the nineteenth and early twentieth centuries.3 Although the law of armed conflict in contemporary international law is defined by the agreement of states to be bound by the rules it specifies, this background in Western moral tradition remains visible in how the law is structured and what it contains.

			The “regular”—that is, rule-defined—warfare established in this way fundamentally depends on the agreement of states. In the early development of positive international law regulating the conduct of war, the states signatory to the formal agreements were bound by the law. Those states, in turn, agreed to regulate their armies accordingly. The context assumed was a formally declared war involving parties to the agreement described as “belligerents” (i.e., states engaged in war).4

			Other kinds of armed conflict were not addressed in the law at this early stage for major reasons. First, the deep historical precedent was to regard all such armed conflicts as unjust. The underlying just war tradition in Western culture had originated in an effort to limit the right to use armed force in a violence-prone society by restricting that right to a temporal ruler with no temporal superior. Others who resorted to force were understood as acting unjustly and harming the peace of the society in question, whether they were persons internal to that society or external to it, projecting armed force across its borders.5 As this moral tradition developed, it continued to regard any form of “private” use of armed force as inherently unjust, whatever the reason for it. One finds a particularly striking historical example in Luther’s explosive reaction to the German peasants’ rebellion of 1624, when he exhorted the German nobility to “stab, smite, slay” the peasants in arms without mercy—though earlier he had shown sympathy with the peasants’ grievances.6 A decisive turning point in the historical tradition came in the American Civil War, when the Union decided—but only after spirited debate—to treat the Confederates as legitimate belligerents, not as rebels whose rights were not guaranteed by the “laws and customs of war” as understood at the time.7 But the older way of thinking remained in the use of armed force against indigenous rebellions in the colonial wars of the later nineteenth century. This mind-set produced an unhappy legacy: the sowing of the seed of unlimited war in the collective memories of the peoples of former colonies, a seed that has borne repeated fruit and is exemplified today in the ongoing wars of Central and West Africa and in the attacks on civilians justified in the ideology of al-Qaeda and the behavior of those it has inspired.

			Protection of Noncombatants
in Recent Law and Moral Discourse

			As noted earlier, in its early development, positive international law on war held states responsible for any violations. A decisive shift in the law as to who is accountable, from states to individuals, begins with the war crimes tribunals after World War II. The first unequivocal language marking this shift appears in Article IV of the 1948 Genocide Convention: “Persons committing genocide or any of the other acts enumerated in Article III shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals.” Articles V and VI continue by spelling out the procedures for punishment of such persons.8 The 1949 Geneva Conventions similarly identify individual persons to be held finally accountable for violations of any of the conventions though they make the contracting states responsible for their punishment.9 The 1949 Conventions also took two other important steps away from previous assumptions about the international law regulating armed conflict, extending its requirements to parties in conflict even when they are not signatories of the conventions and to certain noninternational armed conflicts.10 Finally, the 1949 Conventions offered the most fully developed legal regulations up to that time for treatment of the whole spectrum of persons who might be victims of war: not only combatants rendered hors de combat by sickness, wounds, shipwreck (at sea), or being taken prisoner but also civilians as a class (to which the whole of 1949 Convention IV is devoted).

			The 1977 Protocols to the 1949 Conventions continue along the same trajectory, aiming to “reaffirm and develop the provisions protecting the victims of armed conflicts and to supplement measures intended to reinforce their application,” addressing both international armed conflicts (Protocol I) and certain forms of noninternational armed conflicts (Protocol II).11 The protection of civilians in the way of war is particularly fully developed, with parties to an armed conflict required to “distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives.”12 As this language suggests and the later definition of civilians clarifies, the term civilians here refers to those classes of people who in the moral literature are normally referred to as “noncombatants.”13 Thus with the 1949 Conventions and the 1977 Protocols, the positive law of armed conflict has importantly converged with the concerns of the deeper moral tradition to mark off such classes of people and avoid direct, intended harm to them. This convergence is also signaled in another way. The requirement that civilians be distinguished from combatants has given rise to the idea of a “principle of distinction” between these two types of people, corresponding directly to the “principle of discrimination” generally used in recent moral discourse.

			Although the first responsibility for enforcing the requirements specified here and punishing violations is placed on the parties to the conflict, the establishment of war crimes tribunals for specific conflicts and, ultimately, creation of the International Criminal Court have provided a legal framework beyond the level of the states for punishing persons who have violated the rules thus established. The Rome Statute of the International Criminal Court gives it jurisdiction over four categories of offenses: genocide, crimes against humanity, war crimes, and aggression.14 Since, in practice, not all states can be relied on to enforce the rules against these kinds of actions, in a fundamental sense this is a logical next step following on the definition of such behavior in armed conflict as criminal and assigning responsibility for such behavior to the individual persons who have committed it. Creation of such tribunals also puts pressure on states to punish the sorts of violations listed.

			Recent moral discourse relating to protection of noncombatants has by no means been so broadly gauged or so finely grained. That portion of moral discourse which is pacifist includes all that is done in war within its overall critique and condemnation of war as such as inherently evil. If we think of the three pillars of the recovery of the just war idea—Paul Ramsey’s two books from the 1960s, Michael Walzer’s Just and Unjust Wars a decade later, and the United States Catholic bishops’ pastoral letter The Challenge of Peace—both Ramsey and the Catholic bishops essentially left the matter of noncombatant immunity at the level of nuclear strategy.15 For both, the focus was United States military policy and actions. They simply did not address how to transfer this reasoning in some way to limitation of the behavior of others in irregular warfare of the recent sort. Walzer’s development of his analysis by use of historical examples from various wars led him into more fine-grained considerations of whether someone is a noncombatant or not and exactly what protections are owed to noncombatants in various kinds of circumstances. In this vein, he extended requirements of the rule of double effect beyond where Ramsey had left the matter, introducing a third stipulation that the military act in question positively seek to avoid or minimize harm to noncombatants. However, this element was only one in a large study undertaking a more general exploration of the requirements of just war for modern war as a whole, illustrated by the historical examples provided. These illustrations were valuable for anchoring Walzer’s reflections, but they look back in time. Further, in his discussion of noncombatant immunity, Walzer did not anticipate the ways irregular warfare has come to be fought.

			If we think of more recent moral discussions of contemporary warfare, we find similar trajectories. Consider, for example, talks about the moral implications for noncombatants of dual-use targeting or drone strikes. Frequently such moral discourse has concentrated on showing the immorality of such practices, with the result that they effectively become an attack on how the United States makes war. So far as similar practices are adopted by other highly developed countries, they too become a target for the same criticism. Every war, though, has two sides (at least), and the protection of noncombatants is a matter of the policies and practices of all parties to a conflict. This includes the terrain of contemporary irregular warfare, which recent moral discourse has largely failed to engage. Although it is right to raise moral concerns about drone strikes that mistakenly or disproportionately kill civilians, the direct and intended targeting of civilians has become a common feature of irregular warfare of all sorts, and moral discourse has neither engaged this directly nor considered how to weigh it in calculations of proportionality when criticizing actions used against forces employing such means. The moralists here might well look to the example of the lawyers regarding the full range of discourse needed. Moreover, they might well do more to take into account the moral difference between directly and intentionally attacking civilians and harming them collaterally or by mistake when the direct and intended purpose of an action is an attack against a combatant target.

			A significant influence on both moral reflection (particularly that growing out of the work of Walzer) and law in recent decades has been the growth in attention to human rights since World War II.16 As statements of an ideal, the body of material defining various kinds of human rights is impressive, and protection of the rights identified transfers easily to parameters for the protection of noncombatants in the law of armed conflict and moral discourse on war. Yet, the ideal is not the same as the reality. There remain differences, some substantial, among the various international statements as to the nature of the rights defined; their sources; the protections given them; and the sanctions, if any, to be imposed on violators. Some of the disparities are grounded in cultural differences, including religious belief and practice as well as long-standing cultural mores. Some trace to particular political aims of individual states and blocs of states; others reflect the influence of nongovernmental organizations and private voluntary organizations on the shaping of given agreements. Not all the rights identified in the various international instruments have the same priority, and, indeed, it is difficult to know exactly how to chart the relative priority of all the kinds of rights identified. When one compares the protections explicitly given or implied in international human rights law to those in the international law on armed conflict, the latter are clearly more specific and focused as operational guides. Increasingly, however, human rights law has come to be used as providing a broader frame and rationale for the protections and restraints set out in the law of armed conflict. For example, the offenses listed as “crimes against humanity” in Article 7 of the Rome Statute of the International Criminal Court include protections based in the various human rights agreements. In Article 8, though, “war crimes” are defined first in terms of specific violations of the law of armed conflict but then additionally defined by reference to the same offenses named in Article 7.17 Yet, the fact remains that the differences referred to above make this much less a precise listing of rights-based offenses than it is intended to be.

			The law of armed conflict has proceeded by establishing rules for the conduct of warfare, including the protection of noncombatants: the goal is “regular” or rule-governed warfare. At least thus far it has not entirely succeeded in this objective, but the framework it has defined is an impressive one. Fundamentally, even though for more than half a century the law has sought to hold individuals accountable for violations of the established rules, the law depends ultimately on the cooperation of states. The content of the law is itself understood to be the product of agreements among states, including the assent to be bound by the rules agreed to. In reality, of course, some elements of this framework of rules enjoy less general support than others, and states often disagree on the meaning of matters to which they have formally acceded. Further, states are not equal in their ability to enforce the established laws during circumstances of armed conflict. The rule-governed warfare the law seeks to create thus remains a goal rather than a completed achievement.

			Particular Challenges to Noncombatant
Protection in Irregular and Asymmetric Warfare

			The discrepancy between goal and reality is aggravated when one or more of the parties to an armed conflict ignores, denies, or overrides the rules—that is, in irregular warfare in all its forms, including asymmetric conflicts. The nature of irregular warfare presents serious challenges to the effort to limit the destructiveness of warfare by regularizing it. Four particular kinds of issues are especially problematic.

			Cultural Differences

			First, recent irregular warfare has frequently been defined in terms of significant cultural differences, particularly ethnic or religious dissimilarities or both, between the warring parties. When a conflict is framed in this way, from the perspective of each side all members of the enemy group—not just those persons who function as combatants—are perceived as equally enemies and may be deemed liable to be killed, driven out, or subjected to other damage. Examples abound, including the wars of the breakup of Yugoslavia; the Rwandan genocide of 1994; the Tamil-Sinhala conflict in Sri Lanka; the frequent, recent, and ongoing wars in Central Africa; the simmering Pakistani-Indian conflict; and the terrorist activity of such groups as the Irish Republican Army and al-Qaeda. As a particular example, realist analysts have often tended to dismiss the religious element in al-Qaeda’s actions, but doing so ignores the plain language of statements from its leaders, which describes an ongoing struggle on behalf of Islam itself against Western aggression.18 The cause for war is depicted as religious, and all Americans and their allies are equally subject to being killed, with no distinction between combatant or noncombatant. The appeal to norms that transcend anything in common between the parties to the conflict effectively makes everyone identified with the enemy worthy of being attacked and killed: all Americans are guilty of attacking “Allah, his messenger, and Muslims.” Al-Qaeda rejects efforts to provide for noncombatant protection defined not only in just war tradition and in international law but also in Islamic tradition.

			What can be said against this? In the West, the horrors of religiously motivated warfare experienced in the Thirty Years’ War led to the denial of religion as a justifying cause of war, beginning with the Peace of Westphalia. That denial carries over into international law, in which the only legitimating cause for a state to go to war is defense against “armed attack” or assisting another state in its own defense against such attack. So what is at stake in the claim that religion justifies attacks against civilians and military alike is both a denial of the combatant-noncombatant distinction and a denial of the effort to exclude religious difference from among the justifying causes for war. The same can be said for the claim that ethnic difference justifies war—indeed, justifies indiscriminate war—as exemplified, for example, by the Hutu massacre of Rwandans of Tutsi and mixed ethnicity in 1994. Quincy Wright observed several decades ago in his pioneering book A Study of War that war across major cultural boundaries is especially hard to moderate, and here we see this manifest in the denial that internationally recognized norms in fact matter in such warfare.19 Reaffirming and enforcing these norms present a problem to the entire international community.

			Exactly how best to do so, though, remains largely unaddressed and uncertain, as enforcement in particular would likely require more aggressive use of military measures against violators. But who is to do this? At this writing, French troops are in the Central African Republic assisting the government against insurgents who have routinely attacked civilians. Recently, French troops also intervened in Mali to repel advances by fighters from al-Qaeda in the Islamic Maghreb who, as they took over population centers, routinely attacked ordinary civilians. At the same time, though, the United States and Britain have withdrawn all troops from Iraq, and the Iraqi government has proven unable to offer secure protection to its population from al-Qaeda-affiliated insurgents; further, NATO nations have withdrawn their forces from Afghanistan, and United States forces are scheduled to withdraw in 2014. Except for France’s willingness to intervene militarily as needed in former French colonies, no Western country today shows much interest in such military action, even in cases of serious humanitarian need. Nor do they have much room to do so in terms of international law. The iteration of the Responsibility to Protect doctrine that came out of the 2005 World Summit has restricted authority to intervene for such purposes (except in cases of intervention by invitation, as exemplified by the French in the Central African Republic and Mali) to the Security Council. The council has authorized such action only once—in the case of the Libyan revolution—and has a much more general record of not acting. Nor does the institutional structure of United Nations peacekeeping operations provide much hope for the kind of robust military action that would be needed in cases of serious danger to a civilian population caught in the midst of irregular war, as memorably exemplified by the failure of peacekeeping forces in Rwanda at the time of the 1994 massacre to stop it or protect the victims.

			Distinction between Noncombatants and Combatants

			Even if all members of the enemy group are not regarded as equally subject to targeting, the question of exactly who is a noncombatant and who a combatant in irregular warfare may be unclear and, in practice, difficult or impossible to discern. In such warfare, combatants are typically attired in the clothes they would normally wear in their civilian lives; they may continue to live at home with their families or be sheltered and fed in friendly neighborhoods; they may move into and out of combatant functions frequently and seamlessly. Paul Ramsey once acidly commented that no just war thinker ever assumed noncombatants would be separated from combatants by roping them off “like ladies at a medieval tournament.”20 In fact, though, medieval just war thinking proceeded by identifying classes of persons—including women as a class, not just “ladies at a . . . tournament”—normally to be treated as noncombatants. Ramsey’s observation may have been useful in the context in which he offered it (an argument for counterforce nuclear targeting and against counterpopulation targeting). Irregular warfare, though, is conducted by individuals and small groups of fighters in contexts where noncombatants are typically among and around the combatants on one or both sides. Thus, it is of the utmost importance to recognize the noncombatants—not only to permit the targeting of combatants but also, and very importantly, to let the fighters on both sides know who among the enemy poses a threat.

			In this respect, one particular element in the development of international law on armed conflict has in fact contributed to creating ambiguity regarding who is a combatant and who a noncombatant. Francis Lieber’s rules concerning members of irregular groups involved in warfare, originally set out in the context of the American Civil War but subsequently adopted into international law at the 1907 Hague Conference and carried forward intact in the 1949 Geneva Conventions, required that the following conditions be satisfied:

			(a) that of being commanded by a person responsible for his subordinates;

			(b) that of having a fixed distinctive sign recognizable at a distance;

			(c) that of carrying arms openly;

			(d) that of conducting their operations in accordance with the laws and customs of war.21

			Consider, by contrast, this language from the 1977 Geneva Protocol I, Article 44, paragraph 3, which modifies conditions (b) and (c) above:

			Recognizing . . . that there are situations in armed conflicts where, owing to the nature of the hostilities an armed combatant cannot so distinguish himself, he shall retain his status as a combatant, provided that, in such situations, he carries his arms openly:

			(a) during each military engagement, and

			(b) during such time as he is visible to the adversary while he is engaged

			in a military deployment preceding the launching of an attack in which he is to participate.22

			What does this mean in practice? An example will help to answer this question. During the invasion of Iraq by American forces in 2003, according to news stories at the time, members of the Fedayeen Saddam (a paramilitary group) approached an advancing American unit dressed as ordinary Iraqi Bedouin.23 When they got close enough to attack, they opened their robes, took out weapons, and opened fire. Since Iraq had not ratified the 1977 protocols, one may argue that the Fedayeen were governed by the rules of 1949 Geneva Convention III, by which this was clearly a violation of the law of armed conflict. (The same holds from the perspective of the United States, which has signed but never ratified the 1977 protocols.) Nonetheless, from the perspective of the 1977 protocols, the matter is more ambiguous. More to my present point is that such behavior (other similar incidents occurred) led the American troops to mistrust all civilians, treating them as combatants until proven otherwise. This mind-set led to a number of events in which civilians were fired on as they approached checkpoints in vehicles while attempting to flee combat areas. In other words, the behavior of the Fedayeen, which might be read as permitted by the modified Lieber rules found in 1977 Protocol I, undermined the protection of noncombatants by creating ambiguity as to who is a noncombatant and endangered genuine noncombatants who were behaving in a way that seemed to pose a threat.

			The 1977 Protocol I, of course, pertains to international armed conflicts, and so it applies to the 2003 Iraq war (though neither the United States nor Iraq have ratified the protocols). But the sort of behavior found in the above example, as well as the same sort of effect, is endemic to noninternational conflicts in which the combatants very often dress the same way as civilian noncombatants and use this fact to gain military advantage. That the Lieber rules as modified by 1977 Protocol I may have a tendency to import this erosion of noncombatant protection into noninternational conflicts suggests that some new attention to this version of the Lieber rules may be in order. At the very least, moralists might take critical note of the effect of the change in these rules on eroding the combatant-noncombatant distinction as it has to be made in the heat of combat.

			Decisions Regarding Weapons and Targets

			Insofar as the armed conflict in question is asymmetric, widely different means are available by each party to the conflict, and each has equally dissimilar structures for command and control. This fact returns us to an issue already broached in the above discussion of the first challenge posed by irregular warfare to noncombatant protection. As a result of the asymmetry between the parties to the conflict, different standards may apply to the types of weapons used by each party and the decisions made concerning their targets. Although almost any weapon can be used discriminatingly or indiscriminately, a fundamental difference exists between the direct, intended targeting of noncombatants or intentional disregarding of noncombatants present in a targeted area and the effort to target only combatants while accepting the possibility of harm to noncombatants and seeking to minimize it. That is, the issue is not centrally the weapons themselves (e.g., missile strikes from remotely piloted aircraft [drones] versus the explosion of a car bomb by a suicide bomber) but the nature of the decision behind a given strike and its intention. The actual nature of a particular strike and the trail of decision leading to it are relatively straightforward to investigate for a sophisticated, well-organized military force. By contrast, irregular forces have every incentive to promote ambiguity in the results of their actions and to keep hidden their decision trail, the motives for the particular decision, and the person or persons responsible for it. These persons are also typically kept hidden, so bringing them to accountability is difficult and may be impossible, at least in the limited time frame in which it would easily be tied to the harm to civilians in question. The moral critics of contemporary asymmetric war have tended to go after the low-hanging fruit represented by the actions of the more highly organized and technically able party to the conflict, and the law is more easily applied to the military actions of well-organized and well-armed forces. Reaching inside the command and decision structure of irregular groups, however, is often impossible, and the perpetrators of specific actions deemed wrong are often beyond the reach of sanctions or even (in the case of suicide bombers) dead.

			One way to think about this matter is that perhaps it would be good to return to the older standard whereby irregular warfare itself was regarded as wrong so that persons engaged in it could be proceeded against as persons without combatant rights. The difficulty with this approach is that it may slide into extreme measures involving the disregarding of all rights for persons identified with such warfare. To approach the matter this way is hard in any case for democracies (as the controversy over the “enemy combatants” detained at Guantanamo exemplifies) though relatively easier for autocratic or despotic governments. At the same time, though, moral warrant for it can be found in both the Western and Islamic traditions—to name only two of the major cultural and moral traditions involved in asymmetric conflicts today.

			Accountability

			There remains the problem of adjudicating accountability. Violations of noncombatant immunity may justify punishment as a war crime, but in irregular warfare the nature of the forces and their actions makes the gathering of evidence, the identification of responsible individuals, and the capture of those to be tried difficult or even impossible, undercutting the legal process. When the conflict in question is also asymmetric, with regular forces on one side and irregular ones on the other, the potential for enforcement of the rules for right conduct is also asymmetric. For regular forces the functioning of command and control, including the keeping of records for each operation, provides a chain of evidence that is, in principle, straightforward to access. Consequently, one can identify the persons involved in the violation in question and, at least in principle, determine responsibility for the violation. As a result, soldiers in the regular force can be held to a higher disciplinary and judicial standard for their conduct than those in the irregular force opposing them. Their relative vulnerability on this count also opens the door for political motivations in singling out cases to investigate and/or prosecute. This prospect puts the fairness of the law in question and thus further undermines its protections as to be trusted. Thus, not only is noncombatant protection undermined, but also military personnel on the side that is held to the rules are disadvantaged relative to those on the other side, who may fight unrestrainedly with no substantial fear of being judicially held to account for their actions.

			Conclusion

			This article has been a pessimistic review of the matter of noncombatant protection in contemporary asymmetric warfare. Although the protection of noncombatants has developed as a major theme in both moral reflection on warfare and the international law of armed conflict, efforts to offer such protection remain fragile. This protection is especially endangered in irregular warfare, in which irregular forces may not share the underlying moral values and purposes defining such protection but may offer different justifications that define everyone as an enemy worthy of death and other harm. These same forces, typically nonstate actors, ignore or deny the restraints laid out in international law and in any case cannot easily be reached by sanctions the law provides. We need to pay more attention to the negative implications of this situation by all who are or may be in a position to affect future policy and action.
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			Religion in Military Society: Reconciling Establishment and Free Exercise

			Chaplain, Maj Robert A. Sugg, USAF*

			The First Amendment of the US Constitution’s Bill of Rights declares that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” In military society, a unique collision of “rights” between nonestablishment and religious freedom requires an equally unique accommodation of religious practices—that is, an agreement that allows people, groups, and so forth, to work together. Many recent news reports indicate that our commanders and senior leadership lack clear guidance for parsing the complicated ground that separates “church and state.” Because both the (non) Establishment and Free Exercise Clauses of our Constitution have equal weight, the government may not become “entangled” in religion or show it hostility.1 By examining military society through both lenses—(non) establishment and free exercise—commanders can more clearly understand their responsibilities to service members as they carry out the mission. This article addresses establishment and free exercise in light of constitutional case law, offering four simple tools for making better decisions.

			The Military Community

			Military installations are isolated communities of culturally diverse people whose right of freedom of religion has been limited for the sake of the mission. Service members are American citizens protected by the Constitution and are on loan from 50 sovereign states while they continue to advocate for their legal and social preferences through the voting booth. In civilian communities, social and cultural standards found in laws and policies differ from town to town and state to state; they are established from the bottom up. For example, a Christian community will tend toward Christian standards; a Jewish community, Jewish standards; a progressive community, progressive standards; or a family community, family standards. In local politics, the religious and the secular all have equal access to the voting booth. In contrast, on military installations, all religious institutions have been fenced out, and political interaction between religious communities and elected officials does not exist. On fenced military communities, commanders are expected to maintain the constitutional balance of (non) establishment and free exercise. To do so, they have both a judge advocate general (JAG) and a chaplain to advise them.

			To make things more difficult, military installations are a public-private hybrid consisting of government mission and family life. For instance, an aircraft hangar may be used for maintenance in the morning and a school-sponsored event in the afternoon. Funding options are equally confusing. Taxpayer dollars are limited to direct mission requirements that include mandatory funding for chaplain salaries, chapel buildings, and religious worship services while chapel tithes and offerings from the collection plate are also used to fund unit-focused programs such as barbecues in the dormitories and work centers. Commanders must understand that simply scrubbing the religious from military installations or restricting it to the interfaith chapel is not what the writers of our Constitution intended. Consequently, the provision of the right of free exercise through religious accommodation is a direct mission requirement.2 From the assembly of the Continental Army onward, citizen Soldiers, Sailors, Airmen, and Marines are primarily religious people with religious families, holding religious ethics and living religious lives on government property.

			Establishment and Free Exercise: A Condition of Respect

			The US Constitution ensures that religion in the public square does not end on military installations. Some people believe that neutrality toward church and state equates to the absence of the religious on government property and in government operations. By using constitutional case law, we will see that this position is emphatically false. The court of Lemon v. Kurtzman observes that “judicial caveats against (government entanglement in religion) must recognize that the line of separation, far from being a ‘wall,’ is a blurred, indistinct, and variable barrier depending on all the circumstances of a particular relationship.”3 Additionally, Lynch v. Donnelly notes that

			no significant segment of our society, and no institution within it, can exist in a vacuum or in total or absolute isolation from all the other parts, much less from government. “It has never been thought either possible or desirable to enforce a regime of total separation.” . . . Nor does the Constitution require complete separation of church and state; it affirmatively mandates accommodation, not merely tolerance, of all religions, and forbids hostility toward any. . . . Anything less would require the “callous indifference” we have said was never intended by the Establishment Clause. . . . Indeed, we have observed, such hostility would bring us into “war with our national tradition as embodied in the First Amendment’s guaranty of the free exercise of religion.”4

			Thomas Jefferson used the term wall of separation, writing to religious people in 1802 for the express purpose of allaying the churches’ fears that the government would attempt to control their religion. Jefferson stated, “Believing with you that religion is a matter which lies solely between Man & his God . . . I contemplate with sovereign reverence that act of the whole American people which declared that their legislature should ‘make no law respecting an establishment of religion, or prohibiting the free exercise thereof,’ thus building a wall of separation between Church & State.”5 Jefferson intended the exact opposite of humanists’ use of the phrase today in their attempt to keep religion out of government. In fact,

			in 1962, [Supreme Court] Justice Potter Stewart complained that jurisprudence was not “aided by the uncritical invocation of metaphors like the ‘wall of separation,’ a phrase nowhere to be found in the Constitution.” Addressing the issue in 1985, Chief Justice William H. Rehnquist lamented that “unfortunately the Establishment Clause has been expressly freighted with Jefferson’s misleading metaphor for nearly 40 years.”6

			Far from banning religion in the public square, the (non) Establishment and Free Exercise Clauses were drafted in a way that allowed people of all faiths—and none—to equally live out their lives on common ground. The founding fathers intended to require American citizens to maintain a condition of mutual respect while they shared the same space. A much better metaphor than “separation of church and state” is “a level playing field for all political issues to be heard equally.”7 Americans cannot choose one of two paths to arrive at common ground. The nonreligious cannot walk the road of (non) establishment and arrive at free exercise. In the same way, the religious cannot walk the road of free exercise and arrive at (non) establishment. Common ground is a level playing field upon which both parties must agree to live as coequals. Respectfully sharing space on a level playing field involves four constitutional principles.

			Hostility toward Religion Is Not Neutrality

			On military installations, some of what passes as neutrality toward religion is actually hostility—the primary concern of the religious majority on military installations today. We have already examined the Supreme Court statement that the Constitution “affirmatively mandates accommodation, not merely tolerance, of all religions, and forbids hostility toward any.” Additionally the court of Rubin v. City of Lancaster cautions that “the danger that such efforts to secure religious ‘neutrality’ may produce ‘a brooding and pervasive devotion to the secular and a passive, or even active, hostility to the religious.’ ”8 A recent survey of Air Force chaplains included the statement “I believe Airmen are free to practice their religion except where military necessity dictates otherwise.”9 The chaplains were asked to agree or disagree on a scale of one to four. A subsequent memorandum from the chief of chaplains notes that 82 percent of chaplains believe that Airmen can practice their religion freely.10 The corollary holds that, of approximately 500 active duty chaplains, 90 believe that Airmen cannot practice their religion freely. An additional concern is that the survey did not measure the ethos—the atmosphere of free exercise. In other words, is there a pervasive institutional bias against the religious that causes religious people or military leadership to “walk on eggshells”? To walk on eggshells in the matter of religion is not evidence of neutrality but of hostility.

			God Is Presupposed on Government Property

			Lynch v. Donnelly affirms that “there is an unbroken history of official acknowledgment by all three branches of government of the role of religion in American life from at least 1789” and that “we are a religious people whose institutions presuppose a Supreme Being.”11 The courts imply that because our government as a whole presupposes a supreme being, each department of our government must also presuppose a supreme being. The Department of Defense (DOD) is not free to banish God from the public square. In principle, the writers of the Constitution clearly expressed that God is not confined to the chapel but walks the parade ground, the maintenance bay, and the flight line.

			For example, with regard to paintings, sculpture, and other displays, Lynch v. Donnelly affirms the propriety of nonproselytizing religious art in public places:

			Art galleries supported by public revenues display religious paintings of the 15th and 16th centuries, predominantly inspired by one religious faith. The National Gallery in Washington, maintained with Government support, for example, has long exhibited masterpieces with religious messages, notably the Last Supper, and paintings depicting the Birth of Christ, the Crucifixion, and the Resurrection, among many others with explicit Christian themes and messages. The very chamber in which oral arguments on this case were heard is decorated with a notable and permanent—not seasonal—symbol of religion.12

			The walls of many DOD headquarters buildings, dining facilities, and other common areas are adorned with art and sculpture of many kinds. Art and sculpture with religious overtones are not, on their face, subject to removal or limitation. Regarding symbols of religion, Lynch v. Donnelly affirms the constitutionality of the National Day of Prayer, paid federal holidays of religious origin, the phrase “one nation under God” in our pledge of allegiance, the phrase “in God we trust” on our currency, and Christmas crèches owned and displayed by the government for secular purposes.13 Religion is welcomed to pervade the public square, and it is the commander’s constitutional duty to ensure that religion is welcome on military installations.14

			God May Be Invoked and Welcomed during Government Business

			Whether from a military chaplain or a volunteer from a local house of worship, prayer at government events is constitutional.15 Marsh v. Chambers affirms the propriety of prayers during government assemblies.16 These prayers are, and have always been, religious in nature and not simply ceremonial.

			Regarding religious practitioners with whom he disagreed, founding father Samuel Adams said that “he was no bigot, and could hear a prayer from a gentleman of piety and virtue, who was at the same time a friend to his country.”17 According to Lynch v. Donnelly, “It is clear that neither the 17 draftsmen of the Constitution who were Members of the First Congress, nor the Congress of 1789, saw any establishment problem in the employment of congressional Chaplains to offer daily prayers in the Congress, a practice that has continued for nearly two centuries. It would be difficult to identify a more striking example of the accommodation of religious belief intended by the Framers.”18 Religious invocations at government events are an acknowledgement that people of faith have an allegiance to “the Supreme Judge of the world,” who is higher than any law of humankind.19 If we use the level playing field analogy, then providing a respectful presence for a religious prayer is no different than doing so for another nation’s national anthem.20 One does not have to agree with all members of a diverse population to be respectful.

			The Threat of Litigation Cannot Be Grounds for Marginalizing the Religious

			Lynch v. Donnelly affirms that “a litigant cannot, by the very act of commencing a lawsuit, however, create the appearance of divisiveness and then exploit it as evidence of entanglement.”21 Ethical leaders must be concerned about good order and discipline.22 However, the principle of good order and discipline cannot be used as a carte blanche to bulldoze all traces of the constitutional rights of a vulnerable class of citizens. Balance is critical! On the one hand, we must not violate the Establishment Clause by offending the nonreligious with the appearance of a government-endorsed religion. On the other hand, we must not violate the Free Exercise Clause by demonstrating hostility to religion through the systematic purging of everything with a religious overtone. Angry agitators, religious or atheist, must not be the determining factor for leadership decisions. The courts have provided much guidance for walking this tightrope and have supplied the groundwork for ethical decision making in a military context. In partnership, the JAG and Chaplain Corps must revisit the US Constitution and case law to move forward collaboratively, crafting policies and using explicit language that describes a level playing field on which respectful people may agree to disagree. In all cases, DOD policies must clearly define and prohibit hostility toward religion.

			Four Tools for Parsing Establishment and Free Exercise

			In the past few years, installation commanders in a number of reported incidents have apparently been advised to focus exclusively on the Establishment Clause in an attempt to secure religious neutrality. Unfortunately, in some cases their intended defensive action for (non) establishment was rightfully perceived as offensive to free exercise. In the same way we use 3-D movie glasses, commanders must intentionally look through both lenses of (non) establishment and free exercise to see the constitutional picture clearly. The following four simple tools for discerning the line between the Establishment and Free Exercise Clauses use court decisions as a guide. These court decisions are few, readily available, and easily read.

			Historic Practice

			Marsh v. Chambers  tells us that the constitutionality of government-paid chaplaincy and legislative-type prayer is not found in any “test” but in historic practice.23 Responding to a suit in which a complainant objected to a government-paid chaplain for the Nebraska Legislature, the Supreme Court held that

			the Nebraska Legislature’s chaplaincy practice does not violate the Establishment Clause. . . . The practice of opening sessions of Congress with prayer has continued without interruption for almost 200 years, ever since the First Congress drafted the First Amendment, and a similar practice has been followed for more than a century in Nebraska and many other states. . . . Standing alone, historical patterns, cannot justify contemporary violations of constitutional guarantees, but there is far more here than simply historical patterns. In this context, historical evidence sheds light not only on what the draftsmen intended the Establishment Clause to mean, but also on how they thought that Clause applied to the practice authorized by the First Congress—their actions reveal their intent.24

			The court of Marsh v. Chambers appeals to the contemporary practices of those who actually penned the law. The writers of the Constitution did not forbid what they themselves permitted.25 When confronted with questions about the scope and practice of chaplains and public prayer, one should employ the first tool to determine if historic practice exists.

			Context

			Lynch v. Donnelly upheld the constitutionality of a private association to erect a Christmas display on public property on the basis of context:

			The Court has recognized that “total separation is not possible in an absolute sense. Some relationship between government and religious organizations is inevitable.” . . . The narrow question is whether there is a secular purpose for Pawtucket’s display of the creche. . . . Here, whatever benefit there is to one faith or religion or to all religions, is indirect, remote, and incidental; display of the creche is no more an advancement or endorsement of religion than the Congressional and Executive recognition of the origins of the Holiday itself as “Christ’s Mass,” or the exhibition of literally hundreds of religious paintings in governmentally supported museums.26

			Another case, County of Allegheny v. American Civil Liberties Union, concerns the constitutionality of a crèche placed on the “Grand Staircase” of a county courthouse. The crèche was part of a larger holiday display dispersed throughout the grounds. The court found that the location of the crèche was unconstitutional, based on the context:

			The creche sits on the Grand Staircase, the “main” and “most beautiful part” of the building that is the seat of county government. . . . No viewer could reasonably think that it occupies this location without the support and approval of the government. Thus, by permitting the “display of the creche in this particular physical setting,” . . . the county sends an unmistakable message that it supports and promotes the Christian praise to God that is the creche’s religious message.27

			This case tells us that discerning the line between “a secular purpose” and promoting a religion involves not the religious presence or practice but the context in which it is found. A frontline supervisor, for example, may be religious and live his or her religious life at work. A supervisor, however, must not live this religious life in such a way that it would give reasonable people the appearance of favoring the religious over the nonreligious or others of differing faiths. It is a difficult line, but simply “playing it safe” and sanitizing the area violates the supervisor’s constitutional rights. When confronted with an object or practice with religious overtones, one should use the second tool to observe the context.

			The Lemon Test

			In the absence of precisely stated constitutional prohibitions, we must draw lines with reference to the three main evils against which the Establishment Clause was intended to afford protection: “sponsorship, financial support, and active involvement of the sovereign in religious activity.”

			—Lemon v. Kurtzman

			This three-point litmus test, also known as the “Lemon test,” determines the dividing line between free exercise and establishment.28 A more recent case, Lynch v. Donnelly (1984), offers additional clarification for application: “In the line-drawing process, we have often found it useful to inquire whether the challenged law or conduct has a secular purpose, whether its principal or primary effect is to advance or inhibit religion, and whether it creates an excessive entanglement of government with religion.”29 The descriptions and examples below are brief. Commanders and senior leadership would benefit greatly by reading the court decision for themselves.

			The first point of the Lemon test evaluates for the legitimacy of a secular purpose. The question at hand is, Does the mere presence of a religious symbol or practice on government property imply government sponsorship for a specific religion or religion over nonreligion? The Lynch v. Donnelly court addresses the often misused metaphor of a “wall” of separation between church and state, observing that the “metaphor itself is not a wholly accurate description of the practical aspects of the relationship that in fact exists between church and state” and that “total separation is not possible in an absolute sense.”30 Religious symbols and celebrations may be found on government property for secular reasons and are not, in themselves, evidence of government sponsorship.

			The second point of the Lemon test evaluates whether or not a symbol or practice’s primary effect advances or inhibits religion. This is assessed through context. Regarding the City of Pawtucket’s practice of including a crèche in its larger holiday display, the court found that, as mentioned above, “whatever benefit there is to one faith or religion or to all religions, is indirect, remote, and incidental; display of the crèche is no more an advancement or endorsement of religion than the Congressional and Executive recognition of the origins of the Holiday itself as ‘Christ’s Mass,’ or the exhibition of literally hundreds of religious paintings in governmentally supported museums.” Again the issue is context. Whether we are looking at a holiday scene or viewing a picture on a wall, the government’s question should be, In the eyes of a reasonable person, does this act or display give the appearance of government advancement or inhibition of a particular religion or religion over nonreligion?

			The third point of the Lemon test evaluates unnecessary government entanglement. In other words, if we go down this road, will the government have to spend significant resources in policing and monitoring to ensure that secular-religious lines are not crossed or that no significant amount of manpower and funding is expended? The court found that

			entanglement is a question of kind and degree. . . . There is no evidence of contact with church authorities concerning the content or design of the exhibit prior to or since Pawtucket’s purchase of the creche. No expenditures for maintenance of the creche have been necessary; and since the city owns the creche, now valued at $200, the tangible material it contributes is de minimis. In many respects, the display requires far less ongoing, day-to-day interaction between church and state than religious paintings in public galleries.31

			Allowing the religious time and space in the public square is not government entanglement with religion. Even the government purchase and maintenance of religious items for secular purposes do not constitute entanglement with religion.

			Let us examine three recent examples of DOD intervention in religious issues and apply the Lemon test to each one. Again, the three questions are as follows: (1) Does the mere existence of a religious symbol or practice on government property imply government sponsorship for a specific religion or religion over nonreligion? (2) Does the context of a religious symbol or practice on government property advance or inhibit a specific religion or religion over nonreligion? (3) Will the religious symbol or practice be an entanglement to the government due to significant amounts of monitoring, funding, or manpower?

			The first example comes from a June 2013 news story reporting that “an Air Force video saluting first sergeants—produced by an Air Force Chaplain—was removed by order of the Pentagon because it mentions the word ‘God,’ even though it was never intended as required viewing.”32 The video was produced in conjunction with a number of first sergeants and intended as a humorous parody of a Super Bowl commercial. In directing the removal of the video, “the Chief of the Air Force News Service Division stated incorrectly, . . . ‘Proliferation of religion is not allowed in the Air Force or military. How would an Agnostic, Atheist or Muslim serving in the military take this video?’ ”33 Applying the Lemon test, we ask, Does the video have a secular purpose? Yes. Is the video’s primary effect to advance or inhibit religion? No. Does the video foster excessive government entanglement? No. If all the facts are as stated, then the Pentagon’s actions appear to violate the Constitution’s First Amendment by favoring nonreligion over religion and evidence of hostility toward religion. Additionally, the Pentagon’s position was eventually reversed. No evidence of malice exists—only the lack of clear, objective written guidance from our most senior policy makers.

			The second example is from a news report that the Air Force’s Rapid Capabilities Office (RCO) removed the Latin name Dei (God) from its logo after objections by the Military Association of Atheists and Freethinkers: the “RCO patch logo previously included the motto ‘Opus Dei Cum Pecunia Alienum Efficemus’ (Doing God’s Work with Other People’s Money), an inside joke among RCO members. Caucus members say it was changed to ‘Miraculi Cum Pecunia Alienum Efficemus’ (Doing Miracles with Other People’s Money).”34 Applying the Lemon test, we ask, Does the logo have a secular purpose? Yes. Is the logo’s primary effect to advance or inhibit religion? No. Does the logo foster excessive government entanglement? No. If all the facts are as stated, then the Pentagon’s actions appear to violate the Constitution’s First Amendment by favoring nonreligion over religion and evidence of hostility toward religion. Additionally, atheist groups have petitioned our courts for years to remove the phrase “in God we trust” from our monetary notes and coins.35 The courts have repeatedly and emphatically rejected their argument: “In dismissing the suit, U.S. District Judge Harold Baer, Jr., wrote that ‘the Supreme Court has repeatedly assumed the motto’s secular purpose and effect’ and that federal appeals courts ‘have found no constitutional violation in the motto’s inclusion on currency.’ He added that while the plaintiffs might feel offended, they suffered no ‘substantial burden.’ ”36

			The third example involves the removal of religious artwork from a dining facility. A painting entitled Blessed Are the Peacemakers, a 9-11 memorial gift to the installation, had long been displayed on a dining facility’s wall. An atheist organization petitioned for and was granted the removal. A news report also relates that the wing commander said that “he will be ordering another inspection to rid his base of anything else like what had been hanging in the dining hall.”37 Applying the Lemon test, we ask, Does the artwork have a secular purpose? Yes. Is the artwork’s primary effect to advance or inhibit religion? No. Does the artwork foster excessive government entanglement? No. If all the facts are as stated, then the commander’s actions appear to violate the Constitution’s First Amendment by favoring nonreligion over religion and evidence of hostility toward religion. Another report indicated that the commander maintained that “the painting violated military regulations governing the free exercise of religion” and that “the . . . [regulation] states that we will remain officially neutral regarding religious beliefs—neither officially endorsing nor disapproving any faith belief or absence of belief.”38 The commander cited the regulation correctly, but his interpretation was faulty. He had no “test” available to determine the ground between neutrality and hostility.

			The three-part Lemon test is a simple tool for items with religious content. Each point of this test involves some subjectivity. Thus, it is critical that both the JAG, arguably representing (non) establishment, and the chaplain, representing free exercise, have equal input into a commander’s decision process. We must use the 3-D glasses! When faced with an object or practice with religious overtones, ethical leaders should utilize a respectful, methodical, and equitable process to find the balanced position. The third tool in the box is the Lemon test.

			Bottom-Up Consensus

			Commanders at all levels are unelected stewards who have limited legal authority to constrain constitutional rights to accomplish their missions. Primary drivers for poor command decisions include haste, misinformation, or personal bias. Regarding removal of the artwork from the dining facility, for instance, a report noted that the non-DOD complainant “gave the Air Force an hour to take action” and that the subsequent removal took place in 56 minutes.39 This was a top-down decision. When dealing with social issues, religious or otherwise, the community must be consulted from the bottom up and must take time to contact the JAG, chaplain, senior leadership, and the installation’s private organizations. The Air Force’s integrated delivery system should have an opportunity to broker a peaceful settlement among organizations. Any appearance of the imposition of a commander’s personal preference for cultural and religious standards that exceed those necessary for the mission may be construed as social engineering and must be seen as a catastrophic moral violation of professional ethics. Commanders must never use their positions to impose any religious or cultural standard, whether Christian, Jewish, Muslim, Wiccan, atheist, conservative, or progressive. In social issues within a closed community, “good order and discipline” is not a top-down affair.40 Ethical commanders allow members of their community to speak to one another, advocate for their positions, and, most of all, be respected. Then and only then do ethical commanders make command decisions. The fourth tool is bottom-up consensus.

			Legal “Tests” or Historic Practice?

			In 2007 the Air Force Law Review published an article entitled “Religion in the Military: Navigating the Channel between the Religion Clauses.”41 For seven years, it has remained a significant “think piece” for making Air Force policy; indeed, the article is listed as a reference in the current Air Force JAG publication The Military Commander and the Law.42 The legal assessments and conclusions of the authors—Maj David E. Fitzkee, USA, retired, and Capt Linell A. Letendre, USAF—regarding the Chaplain Corps’s scope and practice and the provision of public prayer are horribly wrong.

			Referring to Marsh v. Chambers (1983), Fitzkee and Letendre correctly remark that “the court has upheld an opening prayer for a legislative session relying on the historical exception but has denied a moment of silence in public schools using the Lemon analysis.”43 The authors clearly delineate between historically sanctioned prayers at a historically rooted, adult-dominant event from prayers at a child-dominant public school event. Then, inexplicably, they choose to argue the validity of historical prayer in military settings (Marsh language) from the same category as prayer at school graduations and football games (Lemon language).44 In short, they switch from historical precedent to “tests.” Fitzkee and Letendre complete their conversion with the following statement: “When facing the challenging question of prayer at an official military function, one must navigate through the array of legal opinions deliberately and with full understanding of the particular context in which the prayer will be given.”45 Absolutely not! In a legislative or military setting, prayer is found constitutional through historic practice; context is irrelevant. Worse, they end their analysis by declaring,

			Unlike a school environment, where students can vote on whether or not to have a message and decide what the content of the message should be, the military does not put to a vote whether to have an “opening message” at a change-of-command or a dining-in. Instead, a commander typically decides that there will be an invocation and routinely asks a chaplain to perform this duty. This overt government involvement, both in the decision making and delivery of an invocation, results in clear government speech, thereby compelling Establishment Clause analysis.46

			Do Fitzkee and Letendre really believe that the framers of our Constitution held that military commanders who request chaplain invocations at change-of-command ceremonies are guilty of violating the Establishment Clause? The Supreme Court does not agree.47 To examine the constitutionality of the Chaplain Corps’s scope and practice, one must consult the best court ruling—Marsh v. Chambers (historic practice).

			A Word about Ceremonial Deism

			At the time of this writing, in Town of Greece v. Galloway, the Supreme Court is deliberating the consequences of a relatively new artificial construct called “ceremonial deism.”48 At issue is “whether the court of appeals erred in holding that a legislative prayer practice violates the Establishment Clause.”49 In other words, is a prayer at a government event really a prayer? To understand the debate, one must grasp the origins of ceremonial deism. The original term comes from an unpublished 1962 lecture at Brown University given by Yale Law School dean Eugene Rostow in which he proposed that “certain types of religious speech, which he called ‘ceremonial deism,’ were ‘so conventional and uncontroversial as to be constitutional.’ ”50 Reflecting on this reference in 1984, Justice William Brennan offered his dissenting opinion in Lynch v. Donnelly:

			While I remain uncertain about these questions, I would suggest that such practices as the designation of “In God We Trust” as our national motto, or the references to God contained in the Pledge of Allegiance to the flag can best be understood, in Dean Rostow’s apt phrase, as a form of “ceremonial deism,” protected from Establishment Clause scrutiny chiefly because they have lost through rote repetition any significant religious content.51

			In his ponderings of uncertainty, Justice Brennan implies that he personally finds that these religious references have no “significant religious content.” The original intent of the authors is lost on him.

			In 1989 Justice Brennan’s thoughts became a legal player through the majority opinion of County of Allegheny v. American Civil Liberties Union:

			The concurrence, in contrast, harmonized the result in Marsh with the endorsement principle in a rigorous way, explaining that legislative prayer (like the invocation that commences each session of this Court) is a form of acknowledgment of religion that “serve[s], in the only wa[y] reasonably possible in our culture, the legitimate secular purposes of solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society.” . . . The function and history of this form of ceremonial deism suggest that “those practices are not understood as conveying government approval of particular religious beliefs.”52

			With regard to legislative prayer, the justices chose not to refute Marsh’s historic-practice argument and so added a new proposition on top of it. The County of Allegheny court stated that it has “harmonized” Marsh with “this form of ceremonial deism” so that legislative prayer should be viewed as a method of “solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society” (see above). But by artificially separating the act of prayer from its religious content, the Supreme Court has created additional confusion. The decision of Town of Greece v. Galloway may be intended as clarification. Will the Supreme Court uphold the original intent of the framers of the Constitution, meaning that public prayer is an example of free exercise, or will it overturn Marsh and pursue ceremonial deism in the name of (non) establishment? It is doubtful that the Supreme Court would overturn Marsh. However, it is almost certain that it will also continue to “harmonize” the founders’ religious intent with antireligious ceremonial deism.

			In the foreseeable future, regardless of Town of Greece v. Galloway, the American people should expect that the painting The Baptism of Pocahontas will remain on the Capitol Rotunda wall and that the National Gallery of Art will continue to display Rabbi and fund the maintenance of the The Sacrament of the Last Supper.53 The Senate chaplain will continue his or her duties, ensuring that “all sessions of the Senate have been opened with prayer, strongly affirming the Senate’s faith in God as Sovereign Lord of our Nation.”54 Each of these long-standing government practices provides examples of how our commanders should manage religion on their installations.

			Conclusion

			In the twenty-first century, US military society has entered a new era of cultural change, and we have been given few tools to make the transition. Indeed, we have not even framed the questions. Military leaders have sworn to support and defend the Constitution of the United States, and service members depend upon those in authority to act honorably. Leaders must be concerned about good order and discipline but must never use this as an easy excuse to sanitize religion. We can neither endorse religion nor show it hostility. We should use the four tools for discerning the line between establishment and free exercise. The only way to determine constitutionality in matters of religion is to look through both the 3-D lenses of (non) establishment and free exercise. In practice, the JAG office represents the commander and has given the appearance of advocating for the institution over the rights of the individual. The scale has tipped in favor of (non) establishment. The scale must now be balanced to include the weight of free exercise. It is most critical that the Chaplain Corps “get smart” on constitutional law. Our JAGs and Chaplain Corps should transparently work together to restore First Amendment balance throughout the DOD. Constitutional free exercise must always remain a positive principle to be celebrated and not simply the dark side of (non) establishment.
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